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CERTIFICATE AS TO PARTIES, RULINGS AND RELATED CASES
I.

Parties

Appellant, plaintiff below, is the National Institute of Military Justice. Appellee,
defendant below, is the United States Department of Defense.
There were no amici curiae in the lower court. There is one in this Court, i.e., The
Constitution Project.
II.

Ruling Under Review.

The rulings at issue in this appeal are the Order of the Honorable Reggie B. Walton, dated
December 16, 2005, and accompanying Memo,’andt,..m Opinion, and the Order of June 12, 2006.
The District Court’s Memorandum Opinion is published at 404 F.Supp.2d 325 (D.D.C. 2005).
These orders granted Appellee’s Motions for Summary Judgment on the merits of the FOIA
Exemption 5 argument and dismissed the case.
III.

Related Cases.

This case has not previously been before this Court and counsel for Appellee is aware of
no other related cases.
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ISSUES PRESENTED
In the opinion of Appellee, the following issue is presented:
Whether the District Court properly determined that communications
between DoD employees and unpaid non-agency attorney consultants, whose input
was sought by DoD during the development of procedures governing the
establishment of military commissions to try suspected terrorists, were properly
withheld pursuant to FOIA Exemption 5 U.S.C. § 552(b)(5), as "inter-agency or
intra-agency memorandums or letters."
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RELEVANT STATUTES .AND REGULATIONS
The relevant statute and regulations are attached as an Addendum to this brief.

UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 06-5242

NATIONAL INSTITUTE OF MILITARY JUSTICE,

Appellant,

Vo

U.S. DEPARTMENT OF DEFENSE,

Appellee.

APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BRIEF FOR APPELLEE

STATEMENT OF JURISDICTION
Appellant asserted jurisdiction in the District Court pursuant to the Freedom of Information
Act, 5 U.S.C. § 552(a)(4)(B). This Court has jurisdiction under 28 U.S.C. § 1291.
COUNTERSTATEMENT OF THE CASE
On October 3, 2003, Appellant, National Institute of Military Justice, a nonprofit
corporation that provides information to the public about military justice, made a FOIA request for
records held by the Appellee, Department of Defense (DoD). R. 1 (Complaint) at ¶ 3, ¶5, JA 1-2;
see also R. 52, Memorandum Opinion, dated December 16, 2005 (Mem.Op.) at p. 2; JA 124. The
request sought "all written or electronic communications that the Department (including the
Secretary and General Counsel) has either sent to or received from anyone (other than an officer or
employee of the United States acting in the course of his or her official duties) regarding the
President’s November 13, 2001 Military Order, the Secretary’s Military Commission Orders, and

the Military Commission Instructions..." Id_._~. In response to Appellant’s request, Appellee
released more than a thousand pages of documents. R. 38, Att. 1 at ¶¶ 5, 7, 9 &10; JA 77-80.
Appellant challenges the District Court’s decision on cross motions for summary judgment
that determined that Appellee properly applied FOIA Exemption (b)(5) to communications
between DoD employees and certain non-agency attorneys who were former high level officials in
the Federal Government or experts in areas of particular interest. DoD had sought out the views of
these attorneys because of their particular expertise. Although they were unpaid, DoD considered
them consultants to the agency. They provided advice in connection with the formulation of the
military procedures and instructions under which the Military Commissions were developed with
the assurance that such advice would not be revealed to the public. Based on detailed declarations
explaining their role and a review of the case law, the District Court determined that the
communications between these individuals and DoD employees were properly protected under
FOIA Exemption (b)(5). The District Court’s decision was, thus, supported by the record.
Factual and Procedural History
Appellant, National Institute of Military Justice (NIMJ), filed a FOIA request with the
Department of Defense by letter dated October 3, 2003, directed to the Directorate for Freedom of
Information and Security Review (DFOISR). See R. 1 at ¶ 5, JA 2; see also R. 38, Att. 1
(Declaration of Christine S. Ricci, Associate Deputy General Counsel (Legal Counsel), DoD (Ricci
Decl.) at ¶ 4; JA 77.~ In its FOIA request, Appellant sought:
all written or electronic communications that the Department (including the Secretary and
General Counsel) has either sent to or received f~om anyone (other than an officer or an
employee of the United States acting in the course of his or her official duties) regarding

~ Although the Ricci Declaration is found at R. 38, the attachments referred to in the
declaration are found at R. 36, including the Vaughn Index relevant here. Se.__9.e JA 4-69.
2

the President’s November 13, 2001 Military. Order, the Secretary’s Military Commission
Orders, and the Military Commission Instructions. This request includes but is not limited
to suggestions or comments on potential, proposed or actual terms of any of those Orders or
Instructions and any similar, subsequent superseding or related Orders or Instructions,
whether proposed or adopted.
Id._.~. This request refers to the Defense Department Orders and Instructions drafted to implement the
President’s Military Order, "Detention, Treatment, and Trial of Certain Non-Citizens in the War
Against Terrorism" issued in November, 2001. Id_~.2
When the FOIA request was received, DFOISR made an initial determination that two
offices within the Office of the Secretary of Defense were likely to have responsive documents. Id.~.
These offices were: (1) the Correspondence and Directives Division of a support organization,
Washington Headquarters Services, and (2) the Office of the General Counsel. Id_._~
The search of the Correspondence and Directives Division produced nine pages of
responsive documents. Id. at ¶ 5; JA 77-78. These were released in their entirety to Appellant
with an interim response by letter dated November 18, 2003. Id.._~.
With respect to records in the Office of the General Counsel, an initial search was directed
of the Office of Military Commissions, the Office of Deputy General Counsel (Legal Counsel), and
other offices. Id__:. at ¶ 6; JA 78-79.
One hundred and ninety-one (191) pages of documents were located that could be released
in their entirety. Id___~. at ¶ 7; JA 79. Additional documents were released with only redactions made
for personal information and two documents were exempt in their entirety. Id....~. DFOISR released a

2 AS the District Court pointed out, Appellant sought these records after the Secretary
published the final rules establishing the procedures for conducting the military commissions in
the Federal Register on July 1, 2003. R. 52, Mem.Op. at p. 2; JA 124. Appellant sought
comments and advice received by DoD officials from non-agency attorneys and others not
employed by the United States and the general public relating to the draft regulations. Id.._~.
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copy of the non-exempt documents to the Appellant on June 4, 2004. Id__..~
Appellant appealed what it identified as the "effective partial denial." Id_._~. at ¶ 8; JA 79.
After initial briefing, a new search was directed of the files of the Office of Deputy General
Counsel (Legal Counsel), the correspondence files of the General Counsel, the files of the Deputy
Secretary of Defense, the files of the Under Secretary of Defense for Policy, the files of the Office
of Detainee Affairs, and the files of the Office of Public Inquiries and Analysis (PIA). Id__~. at ¶ 9;
JA 79.
Different search criteria were applied in the second search, which resulted in the discovery
of over 1000 pages of potentially responsive documents in the files of Legal Counsel. Id_..~.; JA 80.
In addition, efforts were made to locate all responsive records by contacting former employees who
may have had knowledge regarding the record keeping process. Id_.._~ As a result of these efforts,
another 1000 pages of documents were located in the files of an attorney who formerly worked in
the Office of Military Commissions but had transferred to another office. JA 80. No responsive
documents were found in the files of any of the other offices. Id~
Additional documents were released to Appellant in the following increments: The first
supplemental increment consisted of 290 pages released through DFOISR on December 9, 2004;
only personal information was redacted. Ricci Decl. at ¶ 10; JA 80. A second supplemental
increment consisted of 477 pages released through DFOISR on December 14, 2004; only personal
information was redacted. Id._._~. A third supplemental increment consisting of 209 pages was made
by DFOISR on December 30, 2004; only personal information was redacted. Id._~. A fourth
supplemental increment consisting of 5 pages was made by DFOISR on January 4, 2005; no
redactions were made. Id__~. A fifth supplemental increment consisting of 126 pages was made by

DFOISR on February 18, 2005; deliberative process.and personal information was redacted. Id._.~.
As noted by Ms. Ricci:
Documents relating to [appellant’s] request were reviewed to achieve maximum
disclosure consistent with the provisions of the FOIA and the Privacy Act. No
reasonably segregable, non-exempt portions were withheld from the [Appellant]. In
the interest of being as forthright and responsive as possible, some non-responsive
information have been released.
Id._~. at ¶ 10; JA 80-81.
Overall, Appellee withheld information under FOIA Exemptions 3, 5 and 6, including
eighty-five (85) documents withheld from disclosure in full pursuant to Exemptions 3 or 5, as more
fully set forth in the Ricci Declaration and Vaughn Index. R. 38, Att. 1, and R.36, Exh. 11,
respectively; JA 81 and JA 4-69.
Litigation began on February 26, 2004. Complaint at R. 1; JA 1. On September 30, 2004,
DoD filed a motion for summary judgrnent JR. 18] and NIMJ cross moved for summaryjudgrnent.
R. 22. Because additional documents were located after the filing of cross motions, DoD moved to
file a new dispostive motion, to which NIMJ consented. R. 33. New cross motions were filed on
March 9, 2005 [R. 36], and May 31, 2005 JR. 41]. Appellant did not contest Appellee’s
withholdings under Exemption 6. By Memorandum Opinion and Order of December 16, 2005,
and Order of June 12, 2006, the District Court upheld Appellee’s withholdings underExemptions 3
and 5. R. 51, 52 & 60; JA 121-162. This appeal followed.
In this appeal, Appellant challenges only the withholding of 19 records, i.e., "written
communications between government employees and [non-agency attorney consultants who it
characterizes as] members of the public relating to the establishment of military commissions to try
suspected terrorists," pursuant to Exemption (b)(5)’s deliberative process privilege. Se....~e Brief of

Appellant at Appellant’s Statement of Issues, Brief.of Appellant at p. 1; see also p. 5-6. Draft
correspondence or internal communications within or among any government departments,
agencies, or personnel were excluded from the request. Brief of Appellant at p. 4.
The 19 documents at issue reflect communications between DoD officials and the
following non-agency attorney consultants: Terrence O’Donnell, Professor Ruth Wedgwood,
William Coleman, Lloyd Cutler, William Webster, Martin Hoffman, Bernard Meltzer, Jack
Goldsmith, Newton Minow, Joseph Tompkins, and Geoffrey Hazard. See Id. at pp. 5-6; R. 36, Ex.
11, JA 6-8, 14- 15, 17-22, 23-28. As the record reflects, these individuals were non-agency
attorneys whose advice was sought by the General Counsel in connection with the implementation
of the Executive Order relating to the military commissions. Se__g.e R. 36 at Ex. 12; R. 38, Art.1 at
¶¶ 12-17, & R. 45, Attachment 4; JA 72-73, 82-88, 115.
Specifically, the Declaration of Paul W. Cobb, Jr., former Deputy General Counsel (Legal
Counsel) of DoD (Cobb Decl.) explains:
The General Counsel asked several distinguished advisors and former high ranking
government officials to consult with him and other senior attorneys and officials of
the Department, including me, on matters relating to Military Commissions. This
was not a formal group, it did not conduct meetings on any regular basis, and the
individuals who participated in it did not provide any recommendations collectively,
only individually. The list of individuals consulted changed from time to time, and
most of the consultations were oral in the form of discussions with me and other
personnel in the Department. The consultations were provided in confidence to the
Defense Department, and there was an understanding that the contents of the
consultations would not be released publicly. The subject of these consultations
included the Orders and Instructions for implementation of the President’s Military
Order, and other subjects related to Military Commissions as well. For some
discussions, notes were taken and transcribed-in other cases no record was made. I
am aware of one meeting with the Deputy Secretary of Defense on the subject of
Military Commission Orders and Instructions for which notes summarizing the
discussion were prepared.
Cobb Decl., R. 36, Ex. 12 at ¶ 6; JA 72-73. At the time, Mr. Cobb was the Deputy General

Counsel who took the leadership role in the implementation of the President’s Military Order. Id~
at 7 4, JA 71-72. In that capacity, Mr. Cobb assembled staff, performed administrative duties and
maintained the files on the Military Commissions. Id.__~. at 77 4 and 5; JA 71-72. He worked closely
with the General Counsel of DoD and other senior members of the DoD leadership on matters of
particular sensitivity to the DoD. Id._.~. at 7 1 ; JA 70. As he further explains the process:
A few written comments were received from individual lawyers who had been
asked by the Gene~’al Counsel to provide confidential legal views on matters of
concem to the Department... Many more comments came from members of the
public or organizations with an interest in these matters... Some of these comments
were solicited; many were not...
Id__.~. at 7 7; JA 73.
In addition, Karen Hecker, Associate Deputy General Counsel (Legal Counsel) of DoD
(Hecker Decl.), also provided a sworn declaration and states therein that:
[t]he General Counsel of the Department of Defense sought the opinions and
recommendations of several distinguished advisors and former high ranking
government officials on a continuing basis and with the understanding and
expectation that their comments would be kept in confidence. One of the areas they
were consulted on was military commissions. They are consulted as individuals,
although they may occasionally meet to give their individual opinions on a specific
topic. The General Counsel’s intent has been to maintain a relationship with these
lawyers to benefit from their extensive experience and wisdom. They are not paid
for their services but there is an understanding that they will consult and advise on a
continuing basis on a variety of topics. In responding to the FOIA request by the
plaintiff, the DoD withheld from release the opinions, analysis and
recommendations of these individuals regarding proposed military commission
procedures, including summaries and descriptions of their opinions included in
various documents. As noted in the Declaration of Paul Cobb, these
communications and consultations were provided in confidence to the DoD. The
public disclosure of these materials would discourage the frank, open
discussions on these issues by these individuals.
Hecker Decl., R. 45, Att. 4 at 7 4; JA 115. Ms. Hecker notes that DoD withheld the
communications between these non-agency attorneys and DoD officials when it responded to

Appellant’s FOIA request pursuant to Exemption (b)(5), because they reflected the opinions,
analysis and recommendations of these individuals regarding proposed military commission
procedures. Id_.~. DoD determined that "[t]he public disclosure of these materials would discourage
the frank, open discussions on these issues by these individuals" who were considered consultants.
Id.3

In the declaration that accompanied the Vaughn Index, Ms. Christine Ricci, then Associate
Deputy General Counsel (Legal Counsel) in the Office of the General Counsel, DoD, also explains
the relationship of those non-agency consultants to DoD and their role in the deliberative process:
DoD sought the opinions and recommendations of these outside consultants because
their previous experience in the government and/or their expertise made them
uniquely qualified to provide advice to the General Counsel’s office on the Military
Commissions procedures. Each was asked to provide their comments on the
proposed Military Commission procedures. This advice played an integral function
in DoD’s decision making process...
Ricci Decl., R. 38 at ¶13; JA 84 (the Vaughn Index appears at R. 36; JA 4-69).
In the portion of the December 16, 2005, District Court’s Memorandum Opinion
addressing the Exemption (b)(5) withholdings, the court determined that the communications of
these non-agency attorneys contained deliberative process privileged information. The court
credited the DoD declarations and found that the withheld records expressed the views and
opinions of DoD officials, attorneys, and consultants, including non-agency attomeys, in
connection with the promulgation of the military commission regulations. R. 52 at 25; JA 145151. The District Court agreed that the withheld documents containing the views of non-agency

3Appellant does not challenge the pre-decisional deliberative nature of these documents.
It challenges their status "as intra-agency memorandums or letters" between government
employees and these unpaid attomey consultants. Sere Appellant’s Issue Presented for Review,
Appellant’s Brief at p. 1.

attorneys were properly treated as "intra-agency or inter-agency" documents and that these records
"fall squarely within the scope of" Exemption (b)(5)" relying on Dep’t of the Interior v. Klamath
Water Users Protective Ass’n, 532 U.S. 1, 10-11 (2001); Public Citizen, Inc. v. Dep’t of Justice,
111 F.3d 168 (D.C. Cir. 1997); and, Ryan v. Dep’t of Justice, 617 F.2d 781 (D.C. Cir. 1980).
R.52, Mem.Op. at p. 26-27; JA 148-149. The District Court reasoned:
While a consultant need not ’be devoid of a definite point of view when the
agency contracts for its services,’ Klamath, 532 U.S. at 10, for his views to be
covered by Exemption 5, the consultant should not be representing an interest of his
own, or that of any client, when he or she is advising the agency. Id.._~. at 10-11.
Thus, as the Klamath Court noted, when a consultant has no interest to advance, his
only obligation is ’to truth and its sense of what good judgment calls for, and in
those respects the consultant functions just as an employee would be expected to
do.’ Id..~. at 11.
Id. at p. 27; JA 149. The District Court also noted that there was no evidence that any of the nonagency attorneys were representing their personal interests or the interests of any clients in making
their comments. "Rather, the comments were clearly made to advance the ’truth and [the
consultant’s] sense of what good judgment calls for, and in those respects [the consultant]
functions just as an employee would be expected to do.’" Id._.~. at p. 28; JA 150 (quoting Klamath,
532 U.S. at 11); see also R. 38 (Ricci Decl.) at ¶¶ 12-17; JA 82-88. In its appeal, Appellant does
not suggest otherwise.
SUMMARY OF ARGUMENT
Summary Judgment for Appellee was warranted in this Freedom of Information Act case
because Appellee complied fully with the requirements of that statute. Information was
appropriately withheld under FOIA Exemption (b)(5), as attested to by detailed agency declarations
and Vaughn Index. Detailed declarations of agency personnel establish that a group of non-agency
attorneys were sought out by the General Counsel of DoD as consultants due to their expertise and
9

were asked to provide input during the deliberativeprocess to implement the President’s
November 13,2001, Military Order, "Detention, Treatment, and Trial of Certain Non-Citizens in
the War Against Terrorism." Because these individuals served as non-agency attorney consultants
to DoD during this process, communications reflecting their views, comments, opinions were
properly withheld under Exemption 5. Because this determination was plainly correct, the District
Court’s decision should be affirmed.
ARGUMENT
I.

Standard of Review

This Court reviews the District Court’s grant of summary judgment concerning the merits
of the case de novo. Assassination Archives and Research Ctr. v. CIA, 334 F.3d 55, 57 (D.C. Cir.
2003); Johnson v. Executive Office for United States Attorneys, 310 F.3d 771,774 (D.C. Cir.
2002); Gilvin v. Fire, 259 F 3d 749, 756 (D.C. Cir. 2001).
II.

The Freedom of Information Act Provides a Vehicle for Public
Access to Governmental Information Subject to Certain Exemptions.

’"Public access to government documents’ is the ’fundamental principle’ that animates
FOIA." Center for National Security Studies, et al. v. U.S. Dep’t of Justice, 331 F.3d 918, 925
(D.C. Cir. 2003)(quoting John Doe A~ency v. John Doe Corp., 493 U.S. 146, 151 (1989)).
Congress has "’recognized, however, that public disclosure is not always in the public interest.’"
Id__~. (quoting CIA v. Sims, 471 U.S. 159, 166-67 (1985)). Public disclosure of government
documents is necessary unless the requested information falls within one of nine enumerated
exemptions. Id._~. (citations omitted). Although these exemptions must be ’"narrowly construed,’"
courts must not fail to give them ’"a meaningful reach and application.’" Id__~. (citations omitted). It
is the government’s burden to prove that the withheld information falls within the exemptions it
10

invokes. Id. (citing 5 U.S.C. § 552(a)(4)(B)). DoD must demonstrate that the documents
requested here were exempt from disclosure. See Assassination Archives and Research Ctr., 334
F.3d at 57. To accomplish this, DoD provided declarations that have "reasonably specific detail,
demonstrate that the information withheld logically falls within the claimed exemption, and are not
controverted by either contrary evidence in the record nor by evidence of agency bad faith."
Mem.Op. at p. 5 (quoting Military Audit Proiect v. Casey, 656 F.2d 724, 738 (D.C. Cir. 1981)); JA
127.
III.

The Documents at Issue in this Case Were Properly Withheld by
DoD under the Freedom of Information Act Exemption 5.
A. The Scope of Exemption 5.

FOIA Exemption 5 protects ~nter-agency or intra-agency memorandums or letters which
would not be available by law to a party other than an agency in litigation with the agency." 5
U.S.C. § 552(b)(5). This exempts documents that would not ordinarily be available to an agency’s
opponent in civil discovery and incorporates all evidentiary privileges that would be available in
discovery. Sere United States v. Weber Aircraft Corp., 465 U.S. 792, 799 (1984); FTC v. Grolier,
Inc., 462 U.S. 19, 26 (1983); Martin v. Office of Special Counsel, Merit Systems Protection Board,
819 F.2d 1181 (D.C. Cir. 1987). Exemption 5 protects from disclosure documents that "fall within
the ambit of a privilege" such that they would not be "routinely or normally" disclosed in civil
discovery. Klamath, 532 U.S. at 8.
The deliberative process privilege is incorporated into FOIA Exemption 5. NLRB v. Sears,
Roebuck & Co., 421 U.S. 132, 151 (1975). This privilege protects the "quality of agency
decisions." Id._~. The content or nature of the document is the focus of the inquiry into the privilege
as opposed to the manner in which the exemption is raised in a particular situation. See Dow Jones
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& Co., Inc. v. Dep’t of Justice, 917 F.2d 571,575 (D.C. Cir. 1990). The policy underlying this
privilege is to encourage open, frank discussions of policy matters between government employees,
consultants and other officials, to protect against premature disclosure of proposed policies before
they become final, and to protect against public confusion by disclosing reasons and rationales that
were not in fact the ultimate grounds for the agency’s action. Se._.~e, ~ Russell v. Dep’t of the Air
Forc.__._~e, 682 F.2d 1045, 1048 (D.C. Cir. 1982); Coastal States Gas Corp. v. Dep’t of Enerw¢, 617
F.2d 854, 866 (D.C. Cir. 1980); Jordan v. United States Dep’t of Justice, 591 F.2d 753,772-73
(D.C. Cir. 1978) (e.._qn ~, overruled in part on other ~ounds; Crooker v. Bureau of Alcohol,
Tobacco & Firearms, 670 F.2d 1051 (D.C. Cir. 1981) (e._qn ~.
In order for a record to be protected by the deliberative process privilege, it must be: (1) an
inter-agency or intra-agency document, and (2) pre-decisional and deliberative. See Klamath, 532
U.S. at 8-9. The sole issue before this Court is whether DoD properly withheld certain documents
pursuant to the first prong of this test, i.e., the "inter-agency or intra-agency" requirement. Se.._.~e
Brief of Appellant, p. 1 (Issue Presented for Review).
Within the scope of Exemption 5 protections for "inter-agency or intra-agency" documents
are communications from and with outside consultants in formulating policy. See Tigue v. U.S.
Dep’t of Justice, 312 F.3d 70, 77 (2d Cir. 2002), cert denied, 538 U.S. 1056 (2003). In fact,
"nothing turns on the point that.., reports were prepared by outside consultants.., rather than
agency staff." Id__~. (quoting Lead Indus. Ass’n, Inc. v. Occupational Safety and Health Adm., 610
F.2d 70, 83 (2d Cir. 1979) (citing Soucie v. David, 448 F.2d 1067, 1078, n. 44 (D.C. Cir. 1971)).
"’When an agency record is submitted by outside consultants as part of the deliberative process,
and it was solicited by the agency, [this Circuit] find[s] it entirely reasonable to deem the resulting
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document to be an ’intra-agency’ memorandum for purposes of determining the applicability of
Exemption 5." Judicial Watch, Inc., v. Dep’t of Energy, 412 F.3d 125, 130 (D.C. Cir. 2005) (citing
Ryan v. Dep’t of Justice, 617 F.2d 781,790 (D.C. Cir. 1980) ("as long as the documents are
created for the purpose of aiding the agency’s deliberative process.., they will be deemed intraagency documents even when created by non-agency personnel..." citing Dow Jones & Co. v.
Dep’t of Justice, 917 F.2d at 575)) see also Formaldehyde Institute v. Dep’t of Health and Human
Svcs., 889 F.2d 1118, 1122 (D.C. Cir. 1989) (it is "irrelevant" whether the author of the documents
is "a regular agency employee or a temporary consultant.").
In Dep’t of the Interior v. Klamath Water Users Protective Ass’n, the Supreme Court
discussed Exemption 5 in connection with the "intra-agency" nature of communications between a
government agency, the Bureau of Indian Affairs, and an outside party (certain Indian tribes). In
rejecting the argument that documents submitted by Indian tribes, which expressed the tribes’ own
interests, i.e., their positions on a water allocation project, were "intra-agency" documents and
entitled to Exemption 5 protection, the Court distinguished the tribes from "consultants," whose
views are protected, noting that consultants typically have no interests to promote. The Court
observed that consultants:
have not been communicating with the Government in their own interest or on
behalf of any person or group whose interests might be affected by the Government
action addressed by the consultant. In that regard, consultants may be enough like
the agency’s own personnel to justify calling their communications "intra-agency."
Klamath, 532 U.S. at 12; see also Tigue v. U.S. Dep’t of Justice, 512 F.3d at 78, n. 2.
Significantly, Appellant in the instant case does not argue that the non-attorney consultants had
their own interests to promote, like the tribes in Klamath.
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Moreover, as noted by Appellant, "[t]he Klamath Court found no need to hold categorically
that communications from private parties always fall outside the protection of Exemption 5,
determining that even if there might possibly be some communications from private parties that
would be protected from disclosure under Exemption 5, the Tribe’s[sic] self-interested
communications were not." Brief of Appellant at p. 10. As the Klamath Court observed,
communications with sources outside an agency qualify for protection under the deliberative
process privilege when they are received by the agency" ’to assist it in the performance of its own
functions.’ "Klamath, 532 U.S. at 10 (emphasis added). In the instant case, as the declarations
reflect, the communications from the non-agency attorneys were received by the agency in order
for it to perform its functions related to the implementation of the President’s Military Order.
B. The Protected Records Were "Inter-Agency or Intra-Agency Memorandums
Or Letters" between Government Employees and Unpaid Attorney Consultants.
The records at issue in this case were agency records of communications between DoD
officials and outside attorney consultants as part of the deliberative process in the formulation of
the military instructions and were solicited by the agency.4
As explained in the Declarations of Christine Ricci, Paul W. Cobb, Jr., and Karen L.
Hecker, all DoD officials, when creating the Military Commission procedures, the General Counsel
of the Department of Defense sought the opinions and recommendations of several distinguished
advisors and former high ranking government officials during the deliberative process. Se.._~e Ricci
Decl., R. 38, Att. 1 at¶¶ 13-14, JA 83-85; Cobb Decl., R. 36, Ex. 12 at¶6, JA 72-73; Hecker
Decl., R. 45, Att. 4 at ¶ 4, JA 115.

4 This Court has recognized that lawyers, as well as doctors and other expert advisers, can
serve as consultants. Public Citizen, Inc. v. Dept. of Justice, 111 F.3d 168, 171 (D.C. Cir 1997).
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As stated by Ms. Hecker, "[t]he General Counsel’s intent has been to maintain a
relationship with these lawyers to benefit from their extensive experience and wisdom." Id._~. The
Department of Defense’s FOIA Guide contemplates the use of individual consultants (such as the
individuals consulted here) and that they would be protected as part of the deliberative process.
Sere R. 45, Attachment 5 at p. 36 (Excerpt from the DoD 5400.7-R, DoD FOIA Program,
September 1998 at § C3.2.1.5.1.2); Addendum at 3. The DoD could not have benefitted from the
particular expertise of the individuals - who have hundreds of years of government service and
expertise in military justice, law, and international relations - without consulting these outside

Appellant’s Representations that the Non-Agency Attorneys Were Simply
"Private Citizens" or "Members of the Public" and Not Consultants whose
Communications with DoD are Protected by Exemption (b)(5) Must Fail.
1. Appellant Mischaracterizes the Non-Agency Attorney Consultants
as Simply Private Citizens With No Special Status in the Process.
Appellant’s entire appeal rests on its assumption that the named non-agency attorneys were
not consultants to the agency, but simply "members of the public" or "private citizens." Se.._~e
Appellant’s Issue Presented for Review, Appellant’s Brief at p. 1; Appellant’s Statement of the
Case, id__:, at p. 2; Appellant’s Statement of Facts, id__.: at pp. 3, 6; Appellant’s Summary of Argument,
id. at p. 7; Appellant’s Argument, id. at pp. 8, 10, 12, 13, 20, 21 and n. 3. Appellant urges that
"[t]he plain statutory text of Exemption 5, which provides that documents may be protected from
public disclosure only if they are ’inter-agency or intra-agency’ records, simply cannot on its face
be construed to encompass communications between government personnel and volunteer private
citizens." Brief of Appellant at 7 (emphasis supplied). But these individuals are not simply
volunteer private citizens in the context of this litigation.
15

Appellant ignores the evidence that establishes the necessary relationship of these
individuals to the DoD in the deliberative process. That evidence is detailed in declarations of Ms.
Ricci, Ms. Hecker and Mr. Cobb, who explain that the named individuals were selected by the
General Counsel of DoD because of their backgrounds and distinguished careers to consult with
DoD officials in the implementation of the President’s Military Order relating to the Detention,
Treatment, and Trial of Certain Non-Citizens in the War Against Terrorism. Ricci Decl., JA 8288, Hecker Decl., JA 115, Cobb Decl., JA 72-73. The General Counsel specifically asked these
individuals who were "distinguished advisors and former high ranking government officials tO
consult with him and other senior attorneys and officials of the Department [and provide their
opinions and recommendations].., on matters relating to Military Commissions." Cobb Decl., R.
36, Ex. 12 at ¶ 6; JA 72-73. The General Counsel intended that the DoD would benefit from the
extensive experience and wisdom of these individuals in the decision making process. Hecker
Decl., R. 45, Att. 4 at ¶ 4; JA 115. They were "uniquely qualified" to provide advice" that was
sought. Ricci Decl., R. 38, at ¶ 13; JA 84. For example, "one consultant was an Assistant Trial
counsel at the Nuremberg International War Trials and, as such, possessed valuable insight and
experience with prosecuting international war criminals that would have been helpful to DoD as it
set out to design a system to prosecute enemy combatants." Id__.~ at ¶ 14; JA 85. "Each was asked
to provide their comments on the proposed Military Commission procedures. This advice played
an integral function in the DoD’s decision making process." Id._.~. at ¶ 13; JA 84; see als._.9.o JA 86.
Each of them also expected that their communications would be confidential, "as reflected by the
confidential markings many of them placed on their correspondence." Id_..~. at ¶ 14; JA 86.
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Appellant’s own recitation of the facts leading up to its request establishes that the nonagency attorneys were not just "members of the public" or "private citizens." On page 3-4 of its
brief, Appellant acknowledges that "Secretary Rumsfeld [at a March 21, 2002, news briefing] ...
identified nine distinguished attorneys from private practice and academia [most of them former
government officials or judicial officials of various types who],., participated in the development
of the military commission procedures ’without compensation because of their patriotism.’" Brief
of Appellant at p. 4. Moreover, close scrutiny of Secretary Rumsfeld’s briefing evidences that
these non-agency attorneys were not just volunteer private citizens, i.e., "[w]e reached out.., to
"R.
those people [and others who were] very important in the development of these procedures
....
41, Ex. A, pp. 4-5 (Comments by General Counsel Haynes), JA 100; se__~e als.__.~o District Court’s
discussion at R. 52, Mem.Op., p. 28 & n. 12; JA 150.
In this case, the sworn declarations of record establish that the DoD General Counsel
sought these individuals out because of their unique expertise. As this Court has recognized, "the
government may have ’a special need for the opinions and recommendations of temporary
consultants...’" Hoover v. Dep’t of Interior, 611 F.2d 1132, 1138 (5th Cir. 1980). There is no
need for a formal relationship between the agency and the consultants. Formaldehyde Institute v.
Dep’t of Health and Human Services, 889 F.2d at 1123 (criticizing the District Court for focusing
on the absence of any formal relationship between the outside consultant and the agency in
determining the applicability of Exemption 5). Moreover, the work of outside consultants or
experts in the deliberative process is contemplated by the DoD FOIA guide. Se_..~e R. 45,
Attachment 5, Addendum at 3 & Texas v. I.C.C., 889 F.2d 59, 61 (5th Cir. 1989). Even though
these private attorneys may have, "just volunteered," consulting experts do not have to be paid to
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perform consulting work. Wu v. Nat’l Endowment.for the Humanities, 460 F.2d 1030, 1032 (5th
Cir. 1972).
2. The Language of Klamath Does Not Preclude The District Court’s Decision Here.
Appellant relies on language in Klamath to suggest to this Court that its prior rulings are no
longer viable. That language addresses the text of 5. U.S.C. § 552(b)(5), which refers to "interagency or intra-agency memorandums or letters." As Appellant points out, the Supreme Court in
Klamath recognized the "apparent plainness of this text," and stressed the "’importanc[ce]’ of the
condition that to qualify for exemption ’the communication must be ’inter-agency or intraagency.’" Brief of Appellant at p. 8 (citations omitted). However, Appellant also admits that the
Supreme Court in Klamath never reached the question of"whether the plain language of the
provision should exempt from disclosure any communications between government personnel and
private parties." Id.~. at p. 11.
Without any support in the record except reference to Secretary Rumsfeld’s statement,
Appellant asserts that the non-agency attorneys in this case were solely "volunteer private citizens
who were not acting in any governmentally-conferred capacity." Se._._~.e Brief of Appellant at 11-13
and 18. That argument is fatally flawed as Appellee’s detailed declarations show otherwise. As
described above, Appellee has established that the views of these non-agency attorneys were
sought by the General Counsel because of their former and/or present status, and that the nonagency attorneys served as consultants with no personal interests to promote and provided their
views in the formulation of agency instructions and other matters relating to the Military
Commissions procedures. That is all that is required by Klamath. As noted above, this Court has
observed that "it [is] entirely reasonable to deem the resulting document to be an ’intra-agency’
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memorandum for purposes of determining the applicability of Exemption 5." Judicial Watch, Inc.,
v. Dep’t of Energ~, et al., 412 F.3d at 130 (citing Ryan v. Dep’t of Justice, 617 F.2d 781,790 (D.C.
Cir. 1980).5
3. This Court’s Rulings and ~ and Other Pre-Klamath
Decisions are Still Precedent in this Circuit.
Appellant argues that the Klamath decision raises doubts about this Court’s rulings in Rvan
v. Dep’t of Justice, supra, and Public Citizen, Inc. v. Dep’t of Justice, ~ and other Pre-Klamath
decisions. See Brief of Appellant at pp. 13-19.6 Appellant points to Lardner v. U.S. Dep’t of
Justice, 2005 WL 758267, * 13-15 (D.D.C. March 31, 2005), to suggest that this Court may read
the Klamath decision "as an instruction to narrow its view of ’intra-agency’ communications" and
reject or severely narrow its previous rulings in Rvan and Public Citizen..See Brief of Appellant at

5 Reliance by Appellant on U.S. Dep’t of Justice v. Julian, 486 U.S. 18, n. 1 (1988) [Brief
of Appellant at pp. 9-10, 12-13], is of little or no merit here. First Appellant relies on a dissent.
Second, in Julian plaintiffs sought records under both the FOIA and and Federal Rule of
Criminal Procedure 32(c), which provided for disclosure of portions of such records to the
criminal defendant who was the subject of the report. 486 U.S. at 6. That case is easily
distinguished from the instant case. The plaintiffs in Julian sought disclosure only to themselves,
and the Supreme Court acceded to this disparate treatment of the plaintiffs in that case because
the deliberative process privilege was vitiated only insofar as it barred the subject’s access to
portions of his or her own reports. 486 U.S. at 9 and 14. This is clearly not the case here. In any
event, Justice Scalia’s comments were simply dicta in a dissent.
6In ~ plaintiffs sought to receive copies of U.S. Senators’ responses to a
questionnaire from the Attorney General about judicial nominations. 617 F.2d at 784. This
Court found that records submitted by outside consultants as part of the deliberative process
could be deemed ’intra-agency’ memorandums and thus denied the disclosure request. Id_._~. at 790.
In Public Citizen, the documents at issue were communications between former
Presidents and the National Archives and Records Administration and the Department of Justice
concerning the maintenance of their presidential records. 111 F.3d at 169. This Court, relying
on R_y_0_.q, found that these records between an agency and outside consultants qualified as ’intraagency’ for the purposes of Exemption 5 and that it is "irrelevant whether the author of the
documents is a regular agency employee or a temporary consultant." Id__:. at 170 (internal
quotations omitted).
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pp, 13-15. In Lardner, the District Court ruled that letters of advice to the Pardon Attorney
(regarding pardon requests between 1960 to 1989) from judges and special prosecutors were
protected by the deliberative process privilege, notwithstanding the fact that the authors were not
employees of an "agency." The District Court in the Lardner case concluded:
The Supreme Court in Klamath expressly declined to overrule ~ and it is
certainly not the province of this Court to do so. It may well be that the D.C.
Circuit will read Klamath as an instruction to narrow its view of"intra-agency"
communications. However, "district judges ... are obligated to follow controlling
circuit precedent until either [the D.C. Circuit], sitting en banc, or the Supreme
Court, overrule it." United States v. Torres, 115 F.3d 1033, 1035 (D.C.Cir.1997).
Until that time, Rvan remains good law, and under Rvan, the recommendation
letters [from judges and special prosecutors] at issue qualify as intra-agency
documents and therefore were properly withheld under Exemption 5.
Id._~. at 14 (footnotes omitted).7 Since the communications at issue in Lardner were written between
1960 and 1989, it is fair to surmise that the judges and special prosecutors, like the individuals
consulted in the instant case, are no longer in their former positions. Yet, the District Court
concluded that they filled the role of consulting experts whose communications were protected by
the deliberative process privilege. Appellee urges this Court to do the same. Of additional note,
the concerns expressed by Lardner Court in March 2005 were allayed by this Court in its June
2005 decision in Judicial Watch, Inc., v. Dep’t of Enerff~’, 412 F.3d at 130 (giving continued
vitality to R_y__~).
Appellant’s view that the Rvan and Public Citizen cases represented a more expansive view
of the Exemption 5 privilege than is dictated in Klamath, was considered by the District Court in

7Another case since Klamath reaffirmed the role of outside consultants in the deliberative
process as set forth in R__van. See, e.z., Physician’s Committee for Responsible Medicine v. NIH,
326 F. Supp.2d 19, 28 (D.D.C. 2004) (explaining that documents produced by outside
consultants are intra-agency records when the documents play the same role in the agency’s
deliberative process as would documents prepared by the agency’s own personnel).
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its December 16, 2005, ruling. Se.__ge R. 52, Mem.Op..at p. 27; JA 149. The District Court agreed
that Appellant’s view was arguably true based on the "private interest" noted in Klamath, i.e.,
"because the Senators in ~ and the former Presidents in Public Citizen were advocating
positions which would likely benefit themselves." Id..~. However, as the District Court observed, "
¯, the Supreme Court explicitly declined to overrule these rulings.., and they remain good law..
"Id._.~. (citations omitted). In the instant case, private or self-interests of the consultants are not at
issue. Indeed, there has been no suggestion in these proceedings that the non-agency attorneys had
any personal interests whatsoever in the deliberative process for which their opinions and views
were sought.
Appellant also argues that other cases relied on by the District Court, such as Formaldehyde
Institute v. Dep’t of Health and Human Services, su__u.u.u.u.u.u.u.u&~ and Wu v. Nat’l Endowment for the
Humanities, su__qp.~, are neither "controlling" nor "persuasive." Appellant’s Brief, 16-19. In
Formaldehyde (involving outside reviewers for journal articles) and W__.~u (involving outside experts
in Chinese studies), Appellant suggests that there was a type of"governmentally conferred
capacity" that is missing here. Brief of Appellant, pp. 17, 18. However, Appellee has presented
uncontradicted evidence through sworn declarations that establishes a "governmentally conferred
capacity." The non-agency attorneys were sought after by the General Counsel to provide opinions
and recommendations because of their unique backgrounds. R. 38, Ricci Decl. ¶ 13, JA 84; R. 36,
Cobb Decl. ¶ 6, JA 72; R. 45, Hecker Decl., JA 115. The documents were created in aid of the
deliberative process. They were communications from individuals without private interests.
Hence, they qualify for Exemption 5 protection. See Judicial Watch, Inc., v. Dep’t of Energy, 412
F.3d at 130.
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As the District Court found, relying on the declarations, "the views of non-agency
practicing attorneys either challenging or confirming the views of DoD’s internal attorneys and
other personnel on a subject of vital importance to this nation would enhance the quality of the
agency’s decision making process and [are] consistent with the objectives of Exemption 5." R. 52,
Mem.Op. at pp. 28-29; JA 150-151. Thus, the District Court properly concluded that the
"documents containing the views of these non-agency attorneys qualify as intra-agency
documents." Id__~. at 151.
D.

There Are No Material Issues of Fact and, Hence, Summary
Judgment in Favor of Appellee on All Issues Was Appropriate.

The District Court appropriately relied on extensively detailed declarations filed by
Appellee, cited infra, to support the DoD withholding decisions. Appellant’s attempts to
contradict these statements are founded on nothing more than speculation. A review of
Appellant’s Statement of Material Facts Not In Dispute attached to its final Cross Motion for
Summary Judgment, R. 41, reveals that Appellant provided a single averment that:
Defendant has not carried its evidentiary burden of establishing that the withheld
records are properly exempt from disclosure. Se___~e Declaration of Stewart F. Aly,
Declaration of Christine S. Ricci, Declaration of Morton H. Halperin, and
Declaration of Eugene R. Fidell.
Id.~. Appellant failed to mention that Appellee also filed the Declarations of Paul W. Cobb, Jr., R.
36, Ex.12, JA 70-74.
The individuals included former high level government officials and academic experts who
were asked by the General Counsel of DoD, William J. Haynes, II, to consult with him and other
senior attorneys and officials of DoD. Cobb Decl., R. 36, Ex. 12 at¶ 6; JA 72. The General
Counsel of DoD selected them because of their backgrounds and distinguished careers. Id._~. "This
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was not a formal group, it did not conduct meetings on any regular basis, and the individuals who
participated in it did not provide any recommendations collectively, only individually." Id__.~. These
non-agency attorneys commented on the orders and instructions for implementation of the
President’s Military Order and other subjects related to Military Commissions as well. Id___~. DoD
received their comments on a continuing basis and in confidence and "there was an understanding
that the contents of the consultations would not be released publicly." Id.__,.; see also Hecker Decl. R.
45, Att. 4, ¶ 4; JA 115.
The District Court properly rejected Appellant’s attempts to contradict these sworn
statements and this Court should do the same.
IV. The District Court’s Decision Neither Undermines the Purpose and
and Itistorv of FOIA Nor Threatens its Transparency and Aeeonntabili~.
In essence, Appellant’s final argument is that this situation has created a "gaping undefined
loophole for secret participation by members of the public in critical rule-making processes." Brief
of Appellant at p. 21. As previously noted, this argument is fundamentally flawed because it rests
on the premise that these individuals were "members of the public" without any acknowledgment
of the facts about how they came to be involved in providing comments on the military
commissions. Amicus Curiae similarly rests its claim on the individuals being "private citizens"
(Brief at p. 13). Neither Appellant or Amicus Curiae make any effort to contest these facts or to
explain why the General Counsel of DoD is not permitted to utilize the confidential assistance of
outside consultants in this manner.
Furthermore, Appellant concedes that this case does not involve Administrative Procedure
Act (APA) rulemaking, 5 U.S.C. §§ 533,706 (2000). R. 52, Mem.Op. at p. 32, JA 154. As the
District Court observed: "[t]here is no conflict between the APA’s notice and comment
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requirements and the objectives underlying Exemption 5..." Id_._~. "In fact,’military or foreign
affairs function[s] of the United States’ are exempt from notice and comment rulemaking." Id._.~.
(citing 5 U.S.C. § 533(a)). Appellant’s argument is again premised on its assumption that the nonagency attorneys whose advice was sought are nothing more than private citizens. The record
clearly shows otherwise.
V. Amicus Curiae Raises No Compelling Arguments
Requiring Reversal of the District Court’s Decision.
Amicus Curiae, the Constitution Project, argues that Exemption 5 should be narrowly
construed in this case because it involves "processes [that] potentially violate constitutional rights."
Brief of Amicus Curiae at p. 14. However, a similar argument was unavailing in Center for Nat’l
Security Steadies v. U.S. Dep’t of Justice where this Court chose to defer to the executive rather
than narrow the scope of a FOIA exemption [in that case Exemption 7(A)] because the case
involved national security, which is "a uniquely executive purview." 331 F.3d 918, 926-27 (D.C.
Cir. 2003). "[B]oth the Supreme Court and this Court have expressly recognized the propriety of
deference to the executive in the context of FOIA claims which implicate national security." Id._~. at
927. This is particularly true when "terrorism or other special circumstances" might warrant
"heightened deference to the judgments of the political branches." Id.__,. at 939 (citing Zadvydas v.
~ 533 U.S. 678, 696 (2001)). There is also a "reluctan[ce] to intrude upon the authority of the
executive in military and national security affairs." Id._~. (citing Dep’t of the Navy v. Egan, 484 U.S.
518 (1988)).
This case implicates the authority of the executive in military and national security matters
as it involves the creation of military commissions that try suspected terrorists. Forcing disclosure
of documents that fall under the deliberative process privilege would discourage open and frank
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discussions of policy matters between government employees and consultants. This would hinder
the Executive’s ability to make the best decisions regarding national security in the future.
Therefore Amicus Curiae is incorrect when it argues that this Court should err on the side of
disclosure. Rather, this Court should give Exemption 5 "a meaningful reach and application" since
this case involves matters of national security. Center for Nat’l Security Studies, 331 F.3d at 926.
Amicus Curiae also argues that the public was denied the opportunity to play a role in the
creation of the military commission law. Brief of Amicus Curiae at pp. 8-12, 14. However, as the
Declaration of Paul Cobb explains, in addition to the withheld communications of the non-agency
attorneys, "[m]any more comments came from members of the public or organizations with an
interest in these matters..." Se_._~e R. 36, Ex. 12 at ¶ 7; JA 72. Further, as the information in the
Declaration of Christine Ricci shows, there were more than 1000 pages of documents released to
Appellant, either with no redactions or redactions to which Appellant did not object. Se._9.e R. 38,
Att. 1 at ¶¶ 5, 7, 9, 10; JA 77-80 and Vaughn Index at R. 36; JA 77, 79, 80.
Amicus Curiae also argues that it is necessary for this Court to rule against the government
in order to maintain proper checks and balances. Se___9.e Brief of Amicus Curiae at pp. 11-12. It cites
to the concurring opinion of Justice Kennedy in Hamdan v. Rumsfeld,_ U.S. __, 126 S.Ct.
2749, 2800 (2006), asserting that "there must be meaningful checks on the Executive’s power to
establish and govern the [Military] commissions." Brief of Amicus Curiae at p. 12. Hamdan
involved a claim regarding the availability of habeas proceedings for Guantanamo Bay detainees in
the federal court notwithstanding the Detainee Treatment Act of 2005, Pub.L. No. 109-148, 118
Stat 2680 (2005). It has no application to a FOIA exemption case.s

Sin Hamdan, the Supreme Court reversed this Court and held that the military commission
convened by President Bush to try a suspected terrorist held in Guantanamo Bay lacked the
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In FOIA litigation, this Court has recognized "the different roles underlying the
constitutional separation of powers" and found that "[i]t is within the role of the executive to
acquire and exercise the expertise of protecting national security." Center for Nat’l Security
Studies v. U.S. Dep’t of Justice, 331 F.3d at 932. This Court also found that "[i]t is not within the
role of the courts to second-guess executive judgments made in furtherance of that branch’s proper
role." Id_.~. Therefore, Amicus Curiae is incorrect in its assertion that disclosure is necessary for
proper checks and balances. Instead, it is proper for this Court to defer to the executive and deny
Appellant’s request for disclosure.

power to proceed because its structure and procedures violated the Uniform Code of Military
Justice and the Geneva Conventions. 126 S.Ct. 2791-93. The Court found that the Detainee
Treatment Act of 2005 was ambiguous with respect to the removal of jurisdiction over detainees’
pending habeas actions and refused to dismiss Hamdan’s habeas case for lack of jurisdiction. Id._~.
at 2762, 2769. In response to Hamdan, Congress passed the Military Commissions Act of 2006,
Pub.L. No. 109-366 (Oct. 17, 2006), which includes a provision stating that no court shall have
jurisdiction to hear an application for habeas corpus filed by an alien detained as an enemy
combatant.
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VI. CONCLUSION
Appellee respectfully submits that the judgment of the District Court should be affirmed.
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FOIA EXEMPTION S, $ U.S.C, § 5$:~(bX5) provides as follows:
(b) This section does not apply to matters that arc (5) inter-agcn¢y or intra-ageacy mvmorandums or letters which would not be
available by law to a party othm" ~an an agency in litigation with tho agency;

1

DoD

Department of Defense

DOD Freedom ot
Intormation Act
Program

~

September 1998

Directorate/or
Freedom of Information
and Security Review

C3.2,1.5.1. F~,amp|e~ of the de~ibet’~ve pmcen |ndude:
C3.2.1,5.1.I. The non-fuctual po~ons of staffpapers~ to include
ef~-~-actioa reporm, lessons learned, end siluetion reports containing staff evaluations,
C3.2.1.5.12. Advice, suggestions, or evaluations prepared on
behalf of the I3epmln~ of Defense by individual consullants or by boerds,
ommiltces, councils, groups, paaels, confe~*nces~ cocrtmisslon~ task forces, or other
similar StOUpS that are formed for the purpose of obtaining advice ~nd
reeommendalions.
C3,2.1.5.1.3. Those non-fa~lual portio~ of evaluations by DoD
Componmt permmtel of comracton aad their products.
C3.2.1.$.1.4. Information of a apectdative, tentative, or evaluative
nature or inch matters as proposed plans to proce~, lease or od~©nvise acquire and
dispoe© of materials, real estate, facilities or foactions, when such information would
provide um~ue or unfair competitive advantage to private personal interesls or would
impede legitimate Govemrneat functions.
C3.2.1.5.1.5. Trade sec~t or other confidential research
development, or ~raercial information owned by the Goverranent, where lm~nature
release is likely to effeot the Government’s negotiating position or other commercial
interest,
C3.2.1.5.1.6. Those portions ofofi~cial reports of inspection,
repods of the Inspector Generals, audits, inveetigaltone, or surveys permi~ng to sefety,
security, or the iatemal management, administration, or operation of one or more DoD
Componenm, whea these reoord~ have traditionally been treated by the courts as
privileged against disclosure in litigation.
C3.2.1.5. 1.7. Planning, programming, and budgetary infonnetion
that is involved in the defense planning and resource al]ecatlon prooees.
C3.2.1.5.2, If any such in~a- or inter-ag~u’~, record or reasonably
segmgable portion of such record hypothetically would be made avm’iable routinely
through the discovery process in the coume of litigation ~th the Agency, then it
should not be withheld under the FOIA. It~ however, the information hypothetically
woald not be released at all, or would onIy be released in a paati~ular ~e during civt|
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November 16, 2001

The President
Military Order of November 1~, ~001~
Terrorism
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Presidential Documents

The President

Detention, Treatment, and Trial of Certain Non.Citizens in
the War Against Terrorism
By the amhortty vested in me as President and as Commander in Chief
of the Armed Forces of the United SUttee by the Coned~tio~ and the
lew~ of the United States of America, including the Authorization for Use
of Military Force ~oint Resolution (PubLic Law IOY-,Ii),
sections 621 and 856 of title 10, United States Code, It i~ hereby ordered
as
Seetlen 1.
(a) International tenorlsts, lncludin8 nmmbem of al Qaida, have ferried
out aitecks m United $~t~ ~lplomatic emi mill~sry personnel and ~cili~j.es
abroad enO on citizens and ~,.,oper~y within the United States on e sca~
that h~ created a state of ~rmed conflict that requires the use of the United
States Armed
(b) In light of IFave ec/~ of terrorism and threats of terrorism, In¢lud/ng
the terrorist attacks m, Septembe~ ~1, 2001, on the headquarters of the
United States Department el Defense in the ~ationel capital re~ton, on the
World Trade Cente~ in New Yo~k, and on civitian aircraft s~ch as in Pennsylranis, I pmule~med a naUonsl emergertcy on September 14, 2001 (Prec.
74§B. Declaration of National Emergency by Reason of Certain Terrorist
Attacks),
(c) Individuals acting atone and |n concert involved in iutemetiomd terrorism possess both the capability and the intention to undertake
terrorist attacks against the United States that. if not detected end prevented,
will cause mass deaths, mess lnJarles, an.d massive destruction of property.
end may place ai risk the continuity of the operatior~ of the Una/~i States
Goveram~mt.
(d) The ability of the United b~es to protect the UuirJ~d States and
its citizens, and to help its eUtas and o~he~ c, ooperatin8 ~aflons protect
thei~ natlone and their cttlzens, from such further terrorist attacks depends
in ~lgnificant pan upon using the .United Slates Armed Forces to ide~_tify
terrm-lsls ~nd those who support them, to dis~tpt their activities, and to
eliminate their ability to conduct or support such attacks.
(e) To prote~ the United States end its citizens, and for the effective
conduct of mflllary operations and prevention of te~orist attacks, it |e necessary for individuals sub,rot to this Loftier pursuant to section ~. hereof
to be fletslned, and, when tried, to be thud for violaiiorts of the laws
of war end other appliuable laws by military tribunals.
|f) Given the danger to the safety of the United States end the nature
of htternatlm3a! terrorism, and to the extent provided by and unde~
order. I find consistent with section 836 Of title 10, United States Code,
thai it is not practicable to apply In military commissions under this order
the principles of law end the rules of evidence 8erterelly recegn|zed in
th~ ~rlal of crirniuat cases in the United States ~e~ct courts.
end0property
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purposes, that this emergency constitutes an urgent mui compellin8 ~ovemmeat interest, end 0.rt lue~nce of this order is ne~e.er] to meet the
Sac. B. Deflation and Policy.
(a) The term "IndJv|d~a] s~bjec~ to this order" sl~l mean any individual
who is not. United Stetm citizen wRb respect to whom I determine ~om
time to time in writln~ that
{I} them L~ reason i~ hal/eve that such Indlvidna], et the ~levaat times,
(1) is or was a mmnber of the orsantzetlon l~ow1~ as al Qaida;
tti) has SaBered in. aided or abetted, or conspired to ~mmit, acts
of |ntematlonal terrorism, or acts in prepesat~on therefor, that have
c~eed, thzestan 1:o cause, or have as their aim to cause, injury to or
ve~e effects on the United States° |is citizens, national secmity, fmeiSn
policy, or economy; or
{lllJ has knowinsly he~’b(xed one or more individuals described
sublsu~grephs (l} or |ill of eubee~on z{aXl} of this order, end
{2) it is in the interest of the United States that such individual be
subject to this ordu~.
(b} it is the poll~ of t~e United States that the Seuretery of Defense
dxal] tske all . _mce~ary measures to emure that any individual sebject
to this order is detained in accordanoe with section 3, and, if the |ndividual
is to he tried, that such indiv!dual is tried only in accordance with ~ution
4.
(e) it is further the policy of the United Steles that any individual sub}act
to this order who is not already under the control of the Secretary of
Defense but who is under the conu’ol of any other officer or agent of
the United States or any b’tete shall, upon de|lvery of e cop/ of ~uch
w~ittan determination to such officer or q;ent, forthwith be placed wnder
the control of the Secretary of Defense,
Sac. 3, Detention Authority of the Secretory of De#lense. Any individual
subject to this ora’er shah be -(a) detained at an app~prlato locatio~ desi~nated by the Secretary of
Defense outside or within the United States,
{bJ treated humanely, without any adverse di~tinctian based on race, color,
religion, geruie¢, birth, wealth, or any similar
(~) el~orded adequate ~ood. &’lnkin8 water, abelter, clothlns, end medical
(d) allowed the bee exercise of religio~ oasisten, with the requirements
o~such detention; and
(e) detained in acco~tance with such ether condilions as the Secretary
of Defense may prescribe.
Se~. 4. tiu~ori~y o_f the Secretary of Defense Regarding Trials of Individuals
~ubj~:t to thta Order.
(a) ~my lnd|vidual s-b~ect to th~s orde~ ~hall, when tried, be tried by
i]Rary ¢~’nmleslon for any and ell offlmsee triable by milifary commission
at such individual is alleSed to have commil:ted, and may be ~t.Jehed
in a~ordanee wi~ the penalties provided under applicab|e law, including
life lmprbonment or de~th.
(b] As a military f’tmction and ix~ liBht o~ the flndinss in section
includtn8 subsection |l~ the~of, the Secretary ~f Defense sIml] issue such
orders and tabulations, including m’ders f~r the appointment of one or
more mllim,~ uommisslons, a~ may be ne~essesy to carry out subsection
(a) of 0~is s~’ion,
it) Ordain and zelFdations tainted under s~se~lo~ ~o)of this section
shall inc.lude, but not be limited to, roles f~ the c~nduct o~ the
ef m.iltte~_ control., ssion~, includin8 pretrial, trial, and post-trla] procedures,
me(me ~[ proof, issuance of process, and qualifications of attorneys, which
shell at a minimum provide for--
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(lJ military commissions to sit et any time and any place, consistent
with such Stfldauce reaarding time end place as the Secretary of D~fen~
may ln’ovide;
P-) ¯ full and fair trial, with the military commission sltti~ as the
~rs of both f~ct ~ud law;
(3) edmbsiou st such evidence ~s would, in Ihe opLulon of the presidin~
OffiOor Of the milttaxy commi~ion (or instead, if say other mmnber of
the commission ~o requests at the time the preddlnf~ officer renders that
opinion, the opinion of the commission re~dered at that time by a majority
of the commission], have pcobattve value to e nmoneble person:
(4) in ¯ rammer consistent with the pxotectio~ of information cl~dfied
or classifiable under Executive Order 129,58 of April 17, 1995. as emended,
or any successor ]]bm~utive Order. protected by statute or rule fwm unauthorized disclosure, or oth~w~se protected by law, (A| the hendlin8 of,
admission into evidence of. and access to materials and information, and
(B) the conduct, closure of, and acvess to Froceedir~s;
(5} conduct of the prosecutioa by one or more attorneys desigasted
the Secretary of Ddense and conduot of the defon~ by
the individual subject ta fide order:
(6) conviction only upon the concurrence of two-third8 of the membem
of the connexion i;~erer, t at the time of dm vote. a majority beiu~ present|
{7) sentonc|ns only upon the concurmnc~ o~ two-thirds of the memher~
of the commission pre~ant et the time of the vote, ~ majority being present:
and
[8) subm~sion of tim r~cord of the trial, including nay conviction or
sentence, for review and flJml decision by me or by the Secretary of
Detbr~e ff so designated by me for that purpose.

~r

Departments, aSaneles, ~ntities, and officers of ~e ~lt|ted State~ she]], to
the m~ximum extent ~¢mitted by law, previde to the Secrets~ of Defense
such acckttance as he may request t~) implement this order.
Set.. 6. Additiomd AotboriUe~ ~.f ~e Secz~ o~ Dq~mse.
(a) As a mi~tery function and in llaht of the findings in section 1, the
Secretary of I)efeme shell issue such orders and re, elations as may be
necossar~ to carry out any of the provisions of this order.
(b) The Secretary of Defense may perform any ef his functions o~ duties,
and may exercise any of t~e powers provided to him under Ibis order
(other then unde¢ ~’tJon 4(c)(8) hereof) in accordance with section 1~3(d)
of title 10, United Slates Code.
F~. 7. l~l~tionsblp to Other Low and Forum~.
(el Nothtn8 in this order shall be construed to{l) authorize the disclosure of state secrets to any person not otherwise
authorirad to have access to th~n;
(2} limit the authority o! "the Presldent I~ Commander in Chief of the
Armed Force~ or the power o! the President to ~rant reprieves and pardons;
{3) lJndt the ]awful authori(y of the Ssccetsr~ of Defense. an), military
commander, or any other officer or a~ent of the Untied States or
cn~ State to detain or t~y an~ paten who is not an individual subject
to ~ds
(b) With respect to auy individual subject to t~fs ordeP(1) mtlttm~ tribunals shall have exclusive jmlsdiction with n~spect to
offan~s by the individual; and
(z) the individual sh~ll not be pd~ilosed to seek un~ renmd)~ or maintain
shy proceeding, dLractly or indirectly, or to have any such remedy or

7

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 29th day of August 2007, a true and correct
copy of the foregoing Appellee’s Brief was served by first-class mail, postage prepaid on:

Andrew J. Pincus, Esq.
Rejesh De, Esq.
MAYER, BROWN, ROWE & MAW, LLP
1909 K Street, NW
Washington, DC 20006-1157
Sharon Bradford Franklin, Esq.
Senior Counsel
THE CONSTITUTION PROJECT
1025 Vermont Ave., N.W. 3rd FI
Washington, DC 20005
Michael L. Waldman, Esq.
Karen S. Bloom, Esq.
Hector Oropeza, Esq.
FRIED, FRANK, HARRIS, SHRIVER
& JACOBSON LLP
1001 Pennsylvania Avenue, N.W.
Washington, DC 20004-2505

Assistant United States Attorney

